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BEFORE THE ILLfNOIS POLLUTION CONTROLBOARD NOV 2 1 2003

PEOPLEOF THE STATE OFILLINOIS, ) SlATE OF ILLINOIS
BY LISA MADIGAN, ATTORNEY GENERAL ) Pollution Control Board
OFTHE STATE OFILLINOIS, )

COMPLAINANT,

) PCBN0.02-186
vs. )

) (ENFORCEMENT- AIR)

PERFETTIVAN MELLE U.S.A. INC., )
A DELAWARE CORPORATION, )

)
RESPONDENT. )

ANSWER AND AFFIRMATIVE DEFENSES TO

COMPLAINT FOR CIVIL PENALTIES

TheRespondent,VAN MELLE U.S.A. INC., now knownas PERFETTIVAN MELLE

U.S.A., INC. (“Respondent”),by andthroughits attorneys,Howard & Howard Attorneys,P.C.,

AnswertheComplaintfor Civil Penaltiesasfollows:

COUNT!

OPERATION OF EMISSIONS SOURCESWITHOUT A PERMIT

1. This Complaint is brought on behalfof the People (“Complainant”) by the

Attorney Generalon his own motion and upon the requestof the Illinois Environmental

ProtectionAgency (“Illinois EPA”) pursuantto the terms and provisions of Section 31 of the

Illinois EnvironmentalProtectionAct (“Act”), 415 ILCS 5/31 (2000).

ANSWER: TheallegationsofParagraphI areconclusionsof law to which no answer

is requirednortendered.

2. The Illinois EPA is an administrativeagencyof the State of Illinois, created

pursuantto Section4 oftheAct, 415 ILCS 5/4 (2000),and charged,inter alia, with the dutyof
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enforcingthe Act. This Complaintis broughtpursuantto Section31 of theAct, 415 ILCS 5/31

(2000).

ANSWER: The allegationsofParagraph2 areconclusionsof law to which no answer

is requirednor tendered.

3. At all times relevant to this Complaint, VAN MELLE U.S.A., INC.

(“Respondent”)was and is a Kentucky corporation registeredto do businessin the State of

Illinois and is in goodstanding.

ANSWER: TheallegationsofParagraph3 areadmitted.

4. At all times relevantto this Complaint, the Respondenthas operateda facility

locatedat 151 North HastingsLane,Buffalo Grove,Lake County,Illinois, 60604(“facility”).

ANSWER: Respondentadmits only that it currentlyoperatesa candymanufacturing

facility located at 151 North Hastings Lane, Buffalo Grove, Lake County, Illinois, 60604

(“facility”), andRespondentdeniestheremainingallegationscontainedwithin Paragraph4.

5. Respondentmanufacturescandyat its facility.

ANSWER: The allegationsofParagraph5 areadmitted.

6. The manufacturingprocessinvolvescooking raw ingredientsand placing them

throughan extruderthat separatesthe candy. The strips are thenpassedthrougha dip tank

containingcapolto hardenthecandy. Then theproductis cooledin acooling tunnel. Sugarand

flavoring is addedto thecandyin a steamingsander.Thecoloringandflavoringadditiveswhich

areusedcontainvaryingamountsof VOM suchaspropyleneandethyl alcohol. VOM contained

in thecandyingredientsvaporizesandis not controlledorcaptured.

ANSWER: TheallegationsofParagraph6 aredeniedasuntrue.
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7. Sinceat leastNovember1999 and May 2000, respectively,and continuinguntil

June 29, 2001, Respondenthas dischargedor emitted VOM from the facility into the

environmentfrom the uncontrolledoperationof two (2) capolcoatinglines andcapolbathsused

during thecooking,flavoring, coloringand polishingof theconfectioneryproductit produces.

ANSWER: TheallegationsofParagraph7 aredeniedasuntrue.

8. Section9(b)oftheAct, 415 ILLS 5/9(b) (2000),providesas follows:

Nopersonshall:
* * *

Construct, install, or operate any equipment, facility, vehicle,
vessel, or aircraft capable of causing or contributing to air
pollution or designed to prevent air pollution of any type
designatedby Board regulations,without a permit grantedby the
Agency,or in violation of any conditionsimposedby suchpermit.

ANSWER: TheprovisionsoftheIllinois EnvironmentalProtectionAct, 415 ILCS 5/1

et ~g., speakfor themselvesand to the extentthat allegationscontainedwithin Paragraph8 are

notconsistentwith thoseprovisions,saidallegationsaredeniedasuntrue.

9. Section 3.06 of the Act, 415 ILCS 5/3.06 (2000), contains the following

definition:

“CONTAMINANT” is anysolid, liquid, gaseousmatter,any odor,

or any form ofenergy,from whateversource.

ANSWER: Theprovisionsof the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1

et ~q., speakfor themselvesandto the extentthat allegationscontainedwithin Paragraph9 are

not consistentwith thoseprovisions,saidallegationsaredeniedasuntrue.

10. VOM is a contaminant,as that term is definedin Section 3.06 of the Act, 415

ILCS 5/3.06 (2000).
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ANSWER: Respondentlacks sufficient information with which to affirmatively admit

or denythe allegationscontainedin Paragraph10 for the reasonthat the term “VOM” included

in Paragraph10 hasnotbeendefinedor described.

II. Section 3.26 of the Act, 415 JLCS 5/3.26 (2000), provides the following

definition:

“PERSON” is any individual, partnership,co-partnership,firm,
company,limited liability company,corporation,association,joint
stockcompany,trust, estate,political subdivision,stateagency,or
any other legal entity, or their legal representative,agent or
assigns.

ANSWER: The provisions of the Illinois EnvironmentalProtectionAct, 415 ILCS

5/1, et~q. speakfor themselvesand to theextentthat allegationscontainedwithin Paragraph11

arenot consistentwith thoseprovisions,saidallegationsaredeniedasuntrue.

12. Respondentis a “person” asthe term is definedin Section3.26 of the Act, 415

ILCS 5/3.26 (2000).

ANSWER: The allegationsofParagraph12 areadmitted.

13. Section201.102of the Air Pollution Regulations,35 Ill. Adm. Code201.102,

containsthefollowing definitions:

Definitions

“Emission Source”:any equipmentor facility of a type capableof
emitting specifiedair contaminantsto the atmosphere.

“Existing EmissionSource”:any emissionsource,theconstruction
or modificationofwhich hascommencedprior to April 14, 1972.

“New EmissionSource”:any emissionsource,theconstructionor
modificationofwhich is commencedon orafterApril 14, 1972.

“SpecifiedAir Contaminant”:any air contaminantas to which this
Subtitlecontainsemissionstandardsorotherspecific limitations.
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AiVSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph13 arenot consistentwith thoseprovisions,saidallegationsaredeniedasuntrue.

14. Section 211.7150of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.7150,providesthefollowing definitions:

“Volatile OrganicMaterial (VOM)” or
“Volatile Organic Compound(VOC)” meansany compoundof
carbon,excludingcarbonmonoxide,carbondioxide, carbonicacid,
metallic carbidesor carbonates,and ammoniumcarbonate,which
participatesin atmosphericphotochemicalreactivity.

ANSWER: The provisionsof the administrativeregulationsset forth in the Illinois

Administrative Code speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph14 arenotconsistentwith thoseprovisions,saidallegationsaredenied.

15. VOM is a “.specified air contaminantt’as that termis definedin Section201.102

of theBoardAir Pollution Regulations,35 III. Adm. Code201.102.

ANSWER: The allegationsof Paragraph15 are conclusionsof law to which no

answeris requirednortendered.

16. Becausethe two (2) capol coating lines and two capol baths emitted,or were

capableofemitting VOM, a specifiedair contaminant,theyare emissionsourcesasthat termis

definedin Section201.102oftheBoardAir PollutionRegulations35 Ill. Adm. Code201.102.

AiVSWER: Respondentadmitsonly that acompoundknownby thecommercialname

“capol” was usedin the manufactureof candyat the Buffalo Grove, Illinois facility at certain

times, and the remainingallegationsand conclusionsof law containedwithin Paragraph16 are

deniedasuntrue.
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17. The emissionsourcesand control equipmentlocatedat the Respondent’sfacility

wereinstalledand/orconstructedon or afterApril 14, 1972and areall “new air pollution control

equipment”or a “new emissionsource” as those terms are defined in Section201.102 of the

BoardAir Pollution Regulations,35 Ill. Adm. Code201.102.

ANSWER: Respondentlacks sufficient informationwith which to affirmatively admit

or denythe allegationscontainedin Paragraph17 for thereasonthat the “emissionssourcesand

control equipment”includedin Paragraph17 havenot beenidentified, definedor described.

18. Section 201.143 of the Board Air Pollution Regulations,35 Iii. Adm. Code

201.143,providesin pertinentpartasfollows:

Operating Permit for New Sources

No personshall causeor allow the operationof any newemission
sourceornew air pollution controlequipmentofa typefor which a
constructionpermit is requiredby Section 201.142 without first
obtainingan operatingpermit from the Agency, except for such
testingoperationsasmaybe authorizedby theconstructionpermit.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCodespeakfor themselvesand to the extent that allegationscontainedwithin

Paragraph18 arenotconsistentwith thoseprovisions,saidallegationsare denied.

19. Respondentsoperatedtwo (2) capolcoating lines and two (2) capol baths,new

emission sources, at the facility in Buffalo Grove, Illinois, or on dates better known to

Respondent,without theproperoperatingpermits.

ANSWER: Respondentadmitsonly that acompoundknown by thecommercialname

“capol” was usedin the manufactureof candyat the Buffalo Grove,Illinois facility at certain

times, and the remainingallegationsand conclusionsof law containedwithin Paragraph19 are

deniedasuntrue.
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20. Since 1999, the exact datesbetterknown to the Respondent,and until June29,

2001, the Respondentoperatedtwo (2) capol coating lines and baths, new emissionsources,

withouthavingobtainedan Illinois EPA operatingpermit.

ANSWER: Respondentadmitsonly that a compoundknown by the commercialname

“capol” was usedin the manufactureof candyat the Buffalo Grove, Illinois facility at certain

times, and the remainingallegationsand conclusionsof law containedwithin Paragraph20 are

deniedasuntrue.

21. TheRespondent,by its conductas allegedherein,violatedSection201.143 of the

BoardAir Pollution Regulations,35 Ill. Adm. Code201.143 and thereby,also violated Section

9(b)oftheAct, 415 ILCS 5/9(b) (2000).

ANSWER: Theallegationsof Paragraph21 aredeniedasuntrue.

WHEREFORE,Complainant,PEOPLE OF THE STATE OF ILLINOIS, respectfully

requeststhat theBoard entera judgmentin favor of Complainantand againsttheRespondent,

VAN MELLE, on CountI:~

1. Authorizing a hearing in this matter at which time the Respondentwill be

requiredto answertheallegationsherein;

2. Finding that the Respondenthas violated Section 9(b) of the Act and 35 Ill.

Adm. Code201.143;

3. Orderingthe Respondentto ceaseand desist from further violations of Section

9(b)oftheAct and35 Ill. Adm. Code201.143;

4. Assessingagainst the Respondenta civil penalty of Fifty ThousandDollars

(S50,000.00)for eachviolation oftheAct andpertinentBoardAir Pollution Regulations,andan

additionalcivil penaltyofTenThousandDollars ($10,000.00)for eachday of violation;
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5. Taxing all costs in this action pursuantto Section 42(f) of the Act, including

attorney,expertwitnessandconsultantfees,againstthe Respondent;and

6. Grantingsuchotherrelief astheBoarddeemsappropriateandjust

COUNT II

FAILURE TO TIMELY SUBMIT CAAPP APPLICATION

1-12. Complainantreallegesand incorporatesby referencehereinparagraphsI through

8, 9 through 12, and 14 of CountI asparagraphs1 through 12 ofthis CountII.

ANSWER: The answersto Paragraphs1 8, 9 through 12 and 14 of Count I of the

Complaintfor Civil Penaltiesareincorporatedhereinby reference.

13. Section39.5(6)(b)oftheAct, 415 ILCS 5/39.5(6)(b)(2000),providesas follows:

6. Prohibition

b. After theapplicableCAAPPpermit or renewalapplication
submittaldate,asspecifiedin Subsection5 of this Section,
no personshalloperatea CAAPPsourcewithout a CAAPP
permit unless the complete CAAPP permit or renewal
application for such sourcehasbeentimely submittedto
theAgency.

ANSWER: Theprovisionsof theIllinois EnvironmentalprotectionAct, 415 ILCS 5/1

et~q., speakfor themselvesandto the extentthat allegationscontainedwithin Paragraph13 are

not consistentwith thoseprovisions,saidallegationsaredenied.

14. Section39.5(1) of the Act, 415 ILCS 5/39.5(1) (2000),provides the following

definitions:

“CAAPP” meansthe Clean Air Act Permit Program developed
pursuantto Title V ofthe CleanAir Act.

“CAAPP permit”. . .meansanypermit issued,renewed,amended,
modifiedor revisedpursuantto Title V oftheCleanAir Act.
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“Source” meansany stationarysource(or any groupof stationary
sources)that are locatedon one or more contiguousor adjacent
properties,and are undercommoncontrol of the sameperson(or
personsunder common control) belonging to a single major
industrial grouping.

“Owneror operator”meansany personwho owns, leases,operates,
controls,or supervisesastationarysource.

“Stationary source” means any building, structure, facility, or
installationthat emits ormayemit anyregulatedairpollutant. .

“RegulatedAir Pollutant”meansthe following:

1. Nitrogen oxides (NOx) or any volatile organic
compound....

ANSWER: Theprovisionsof theIllinois EnvironmentalprotectionAct, 415 ILCS 5/1

~.t~q., speakfor themselvesandto the extentthat allegationscontainedwithin Paragraph14 are

not consistentwith thoseprovisions,saidallegationsaredenied.

15. Section39.5(2)of theAct, 415 ILCS 5/39.5(2) (2000),providesin pertinentpart,

asfollows:

2. Applicability

a. Sourcessubjectto this Sectionshall include:

1. Any majorsourceasdefinedin paragraphc)
of this subsection.

* * * *

c. For purposes of this Section the term “major
source”meansany sourcethat is:

* * * *

iii. A majorstationarysourceas definedin part
D of Title I of theCleanAir Act including:
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A. For ozone non-attainment areas, sources
with the potential to emit 100 tons or more
per yearof volatile organic compoundsor
oxides of nitrogen in areas classified as
“marginal” or . . . to emit 25 tons or more
per yearin areasclassifiedas severe.. .

ANSWER: Theprovisionsof theIllinois EnvironmentalprotectionAct, 415 ILCS 5/1

~ ~q., speakfor themselvesandto theextentthat allegationscontainedwithin Paragraph15 are

not consistentwith thoseprovisions,saidallegationsaredenied.

16. Section 270.107 of the Board Air Pollution Regulations,35 Ill. Adm. Code

270.107,providesasfollows:

Applicability

This Partappliesto theowneror operatorofany sourcerequiredto
havean operatingpermit pursuantto Section39.5 oftheAct.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Codespeakfor themselvesand to the extent that allegationscontainedwithin

Paragraph16 arenot consistentwith thoseprovisions,saidallegationsaredenied.

17. Section270.301(b)of the Board Air Pollution Regulations,35 Ill. Adm. Code

270.301(b),providesasfollows:

Application Submittal

b. The owner or operatorof a new CAAPP source shall
submit its completeCAAPP application consistentwith
Section39.5(5)ofthe Act.

ANSWER: The provisionsof the administrativeregulationsset forth in the Illinois

Administrative Code speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph17 are not consistentwith thoseprovisions,saidallegationsaredenied.
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18. Section 270.105 of the Board Air Pollution Regulations,35 Ill. Adm. Code

270.105,providesas follows:

New CAAPP Source

“New CAAPP source” meansa CAAPP source that is not an
existingCAAPPsource.

ANSWER: The provisions of the administrativeregulations set forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph18 are not consistentwith thoseprovisions,saidallegationsaredenied.

19. Section4(g)oftheAct, 415 ILCS 5/4(g) (2000),providesasfollows:

g. The agencyshall have the duty to administer,in accord
with title x of this act,suchpermit andcertificationsystems
asmaybeestablishedby this act orby regulationsadopted
thereunder. The agencymay enterinto written delegation
agreementswith any department,agency,or unit ofstateor
local governmentunderwhich all or portions of this duty
may be delegatedfor public water supply storage and
transportsystems,sewagecollection andtransportsystems,
air pollution control sourceswith uncontrolledemissionsof
100 tons per year or less and application of algicidesto
waters of the state. Such delegation agreementswill
requirethat thework to be performedthereunderwill be in
accordancewith agencycriteria, subjectto agencyreview,
and shall include such financial and programauditing by
theagencyasmaybe required.

ANSWER: Theprovisionsof theIllinois EnvironmentalprotectionAct, 415 ILCS 5/1

et ~q:, speakfor themselvesandto the extent that allegationscontainedwithin Paragraph13 are

not consistentwith thoseprovisions,saidallegationsare denied.

20. Section211.7150of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.7150,providesin pertinentpart, the following definition as follows:

Volatile OrganicMaterial (VOM) or Volatile Organic Compound
(VOC)
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“Volatile organicmaterial (VOM)” or “volatile organiccompound
(VOC)” meanany compoundsof carbon. . . which participatesin
atmosphericphotochemicalreactions.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Codespeakfor themselvesand to the extent that allegationscontainedwithin

Paragraph20 arenot consistentwith thoseprovisions,said allegationsaredenied.

21. Eachpieceof equipmentdescribedhereinemitsor mayemit VOM, a “regulated

air pollutant,” asdefinedby Section39.5(1)oftheAct, 415 ILCS 5/39.5(1)(2000).

ANSWER: Respondentlackssufficient informationwith which to affirmatively admit

or deny the allegationscontainedin Paragraph21 for the reasonthat the allegationsdo not

identify or define “each piece of equipment describedherein” that is the subject of the

allegationscontainedin Paragraph21.

22. The Respondentoperatesa facility that emits or may emit a regulatedpollutant.

Therefore,Respondents’facility is a “stationarysource”asthat termis definedin Section39.5(1)

oftheAct, 415 ILCS 5/39.5(1) (2000).

ANSWER: Respondentadmits only that certain operationsat its Buffalo Grove,

Illinois facility may result in the releaseof a contaminantto the ambient air, as the term

“contaminant”is definedby theIllinois EnvironmentalProtectionAct, 415 ILCS 5/1, et~ and

the remainingallegationsand conclusionsof law containedwithin Paragraph22 are deniedas

untrue.

23. TheRespondentoperatesa stationarysourceand is an “owneror operator” as that

termis definedin Section39.5(1)oftheAct, 415 ILCS 5/39.5(1) (2000).
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AiVSWER: Respondentadmits only that it currentlyoperatesa candymanufacturing

facility locatedat 151 North Hastings Lane, Buffalo Grove, Lake County, Illinois, and the

remaining allegations and conclusionsof law containedwithin Paragraph23 are denied as

untrue.

24. TheRespondent’sfacility is locatedin a non-attainmentareafor ozone.

ANSWER: TheallegationsofParagraph24 are admittedupon informationandbelief.

25. TheRespondent’sfacility is a “major stationarysource”asthat term is definedin

Section39.5(2)(c)(iii)(A)of theAct, 415 ILCS 5/39 5(2)(c)(iii)(A) (2000). Therefore,the Clean

Air Act PermitProgram,set forth in Section39.5 oftheAct, 415 ILCS 5/39.5 et seq.(2000),the

correspondingPart 270 Illinois EPA Rules, 35 Ill. Adm. Code270 et seq., pursuantto the

Section270.107 of the Illinois EPA Rules, 35 Ill. Adm. Code270.107, are applicableto the

Respondent’sfacility.

ANSWER: TheallegationsofParagraph25 aredeniedas untrue.

26. •TheRespondent’sfacility is of a “new CA~Psource”as that termis definedin

Section270.105theIllinois EPARules,35 Ill. Adm. Code270.105.

ANSWER: Theallegationsof Paragraph26 aredeniedasuntrue.

27. The Respondentwas requiredto submit a CAAPP Application by November,

2000. To date,Respondenthasnot submittedaCAAPP Application.

ANSWER: TheallegationsofParagraph27 aredeniedasuntrue.

28. From 1999and 2000,the exactdatesbetterknown to Respondent,until June29,

2001, the Respondentoperatedtwo (2) capol coating lines and two (2) capol bathswithout

havingsubmittedaCAAPPApplicationand receivinga CAAPPpermit.
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ANSWER: The allegationsof Paragraph28 are admittedin part and deniedin part.

Respondentadmits only that a compoundknown by the commercialname“capol” was usedin

themanufactureof candyat theBuffalo Grove,Illinois facility at certaintimes. Theremaining

allegationsandconclusionsof law containedwithin Paragraph28 aredeniedasuntrue.

29. From November 1999 and May 2000 until June 29, 2001, the Respondent

operateda CAAPP sourcewithout submitting a complete CAAPP permit application and

obtaining a CAAPP permit, pursuantto Section 39.5(6)(b)of the Act, 415 ILCS 5/39.5(6)(b)

(2000),andSection270.301(a),35 Ill. Adm. Code270.301(a).

ANSWER: The allegationsof Paragraph29 are admittedin part and deniedin part.

Respondentadmits only that it currently operatesand has operatedsince December1999, a

candymanufacturingfacility locatedat 151 North HastingsLane,Buffalo Grove,Lake County,

Illinois. The remainingallegationsand conclusionsof law containedwithin Paragraph29 are

deniedas untrue.

30. TheRespondent,by its conductasallegedherein,violated Section39.5(6)(b)of

the Act, 415 ILCS 5/39.5(6)(b) (2000) , and Sections270.301(b)of the Board Air Pollution

Regulations,35111.Adm. Code270.301(b).

ANSWER: TheallegationsofParagraph30 aredeniedasuntrue.

WHEREFORE,Complainant,PEOPLE OF THE STATE OF ILLiNOIS, respectfully

requeststhat the Board entera judgmentin favor of Complainantand againstthe Respondent,

VAN MELLE, on CountII:

1. Authorizing a hearing in this matter at which time the Respondentwill be

requiredto answertheallegationsherein.
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2. Finding that theRespondenthasviolatedSection39.5(6)(b)oftheAct and35 Ill.

Adm. Code270.301(b);

3. Orderingthe Respondentto ceaseand desist from further violations of Section

39.5(6)(b)ofthe Act and35 111. Adm. Code270.301(b);

4. Assessingagainstthe Respondenta civil penalty of Fifty Thousand Dollars

($50,000.00)for eachviolation of theAct and pertinentBoardAir Pollution Regulations,and an

additionalcivil penaltyofTenThousandDollars($10,000.00)for eachdayof violation;

5. Taxing all costs in this action pursuant to Section 42(f) of the Act, including

attorney,expertwitnessandconsultantfees,againsttheRespondent;and

6. GrantingsuchotherreliefastheBoarddeemsappropriateandjust

COUNT III

FAILURE TO TIMELY SUBMIT ERMS APPLICATION

1-11. Complainantreallegesand incorporatesby referencehereinparagraphs1 through

7 and9 through12 of CountII asparagraphs1 through11 ofthis CountIII.

ANSWER: Theanswersto Paragraphs1 through7 and9 through12 of CountII ofthe

Complaintfor Civil Penaltiesareincorporatedhereinby reference.

12. Section9.8(b)oftheAct, 415 ILCS 5/9.8(b) (2000),providesasfollows:

The Agency shall design an emissionsmarket systemthat will
assistthe Statein meetingapplicablepost-1996provisions under
the CAA of 1990, provide maximum flexibility for designated
sourcesthat reduce emissions, and that take into account the
findings of the national ozonetransportassessment,existing air
quality conditions, and resultant emissions levels necessaryto
achieveor maintainattainment.
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ANSWER: The provisions of the Illinois EnvironmentalProtection Act, 415 ILCS

5/1, et~g., speakfor themselvesand to theextentthat allegationscontainedwithin Paragraph12

arenot consistentwith thoseprovisions,saidallegationsaredenied.

13. Section 205.310 of the Board Air Pollution Regulations,35 Ill. Adm. Code

205.310, providesin pertinentpartasfollows:

Section205.310

ERMS Applications

a) The owneror operatorof eachparticipatingsourceor new
participatingsourceshallsubmitto theAgencyandERMS
applicationin accordancewith the following schedule:

* * *

1) For a new participatingsourceor for a majormodification
ofanysourceexistingprior to May 1, 1999, that is subject
to 35 Ill. Adm Code203 basedon VOM emissions,at the
time a constructionpermit applicationis submittedor due
for thesourceormodification, whicheveroccursfirst.

ANSWER: The provisionsof the administrativeregulations set forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph13 arenot consistentwith thoseprovisions,saidallegationsaredenied.

14. Section 39.5 of the Act, 415 ILCS 5/39.5 (2000), provides the following

definitions:

“Owneror operator”meansanypersonwhoowns,leases,operates,
controls,or supervisesastationarysource.

ANSWER: The provisions of the Illinois EnvironmentalProtectionAct, 415 ILCS

5/1, et ~ speakfor themselvesandto theextentthat allegationscontainedwithin Paragraph14

arenot consistentwith thoseprovisions,saidallegationsaredenied.
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15. Section 205.210 of the Board Air Pollution Regulations,35 Ill. Adrn. Code

205.210,providesasfollows:

New Participating Source

Therequirementsof this Part shall apply to any newparticipating
source,a sourcenot operatingprior to May 1, 1999, locatedin the
Chicago ozonenon-attainmentarea,that is requiredof obtain a
CAAPPpermit and hasor will haveseasonalemissionsof at least
10 tonsof VOM. Eachnewparticipatingsourceshall hold ATUs,
as specifiedin Section205.150(d)of this Part, uponcommencing
operation.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph15 arenot consistentwith thoseprovisions,saidallegationsaredenied.

16. The Respondenthasoperateda newparticipatingsource,asthat term is defined

by 35 Ill. Adm Code205.210,sinceMay 2000, in an ozonenon-attainmentareaandits seasonal

emissionsexceeded10 tons of VOM. Therefore, Respondenthas a source subject to the

requirementofSection205.310, 35 Ill. Adm. Code205.310.

ANSWER: TheallegationsofParagraph16 aredeniedas untrue.

17. The Respondentwas requiredto submit its ERMS baselineapplicationby the

time constructionof the facility commenced.However,Respondentdid not submit its ERMS

baselineapplication.

ANSWER: TheallegationsofParagraph17 aredeniedas untrue.

18. From May2000until June29, 2001,theRespondentoperatedanewparticipating

sourcewithout havingsubmittedan ERMSApplication.

ANSWER: The allegationsof Paragraph18 are admitted in part and deniedin part.

Respondentadmits only that it currently operatesand has operatedsinceDecember1999, a
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candymanufacturingfacility locatedat 151 North HastingsLane,Buffalo Grove, LakeCounty,

Illinois. Theremainingallegationsand conclusionsof law containedwithin Paragraph18 are

deniedas untrue.

19. Section 205.300 of the Board Air Pollution Regulations,35 Ill. Adm. Code

205.300,providesin pertinentpartasfollows:

Section205.300

a) For eachyearin which thesourceis operational,theowner
or operator of each participating source and new
participating source shall submit, as a component of its
Annual EmissionsReport,seasonalemissionsinformation
of the Agency for eachseasonalallotmentperiodafterthe
effectivedateof this Part in accordancewith the following
schedule:
1) For eachparticipatingsourceor new participating

source that generatesVOM emissions from less
than 10 emissionsunits, by October 31, of each
year;
and

2) For eachparticipatingsourceor new participating
sourcethat generatesVOM emissionsfrom 10 or
moreemissionunits, by November30 of eachyear.

ANSWER: The provisionsof the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph19 arenotconsistentwith thoseprovisions,saidallegationsaredenied.

20. To date, Respondenthas not submittedseasonalemissionsinformation to the

Illinois EPA.

ANSWER: The allegationsofParagraph20 aredeniedas untrue.

21. Section 205.150 of the Board Air Pollution Regulations,35 Ill. Adm. Code

205.150,provides,in pertinentpart, as follows:
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Section 205.150

c) At the endof each reconciliationperiod, on and after the
dates specified in Section 205.200 of this Part, each
participatingsourceshall:

1) Hold ATUs in an amount not less that its VOM
emissionsduring the precedingseasonalallotment
period, except as provided in Sections 205.220,
205.225,205.315, 205.320(e)(3)or (0 and 205.750
of this Part; or

2) Holds ATUs in an amountnot lessthan1.3 timesits
seasonal emissions attributable to a major
modification during the preceding seasonal
allotment period, if a participating source
commences operation of major modification
pursuantto 35 Ill. Adm. Code203 on or afterMay
1, 1999. Additionally, suchsourcemusthold ATUs
in accordancewith subsecton(c)(1) of this section
for VOM emissionsnot a1tributableto this major
modification during the preceding seasonal
allotmentperiod.

d) At the end of eachreconciliationperiod, on and after the
date on which the source commencesoperation, as
specified in Section 205.210 of this Part, each new
participatingsourceshall:

1) If the new participating source is a new major
sourcepursuantto 35 Ill. Adm. Code 203, hold
ATUs in an amountnot lessthan 1.3 times its VOM
emissionsduring the precedingseasonalallotment
period;or

2) If thenew participatingsourceis not a new major
sourcepursuantto 35 Ill. Adm. Code 203, hold
ATUs in an amount not less than its VOM
emissionsduring the precedingseasonalallotment
period, except as provided in Sections 205.220,
205.225and205.750ofthis Part.

e) Any participatingsource that commencesoperation of a
major modification on or after May 1, 1999, or any new
participatingsourcethat is a new major source,which, at
the end of each reconciliationperiod,holds ATUs in an
amountnot less that 1.3 times theVOM emissionsduring
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theprecedingseasonalallotment period, in accordancewith
subsection(c) (2) or (d) (I) of this Section, asapplicable,
shallbedeemedto havesatisfiedtheoffset requirementsof
35 Ill. Adm. Code203.302(a),203,602and203.701.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Code speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph21 arenot consistentwith thoseprovisions,said allegationsaredenied.

22. Respondent,VAN MELLE, has been subject to ERIMS requirementssince

calendaryear2000. Respondenthasfailed to timely submitan ERMSbaselineapplicationto the

Illinois EPA. VanMelle hasalso failed to submitseasonalemissioninformation. Van Melle did

not hold therequiredAllotment TradingUnits (ATUs) duringthereconciliationperiod in 2000.

ANSWER: The allegationscontainedwithin Paragraph22 are admitted in part and

deniedin part. It is admittedthat Respondentdid not submit“an ERIMS baselineapplication” to

theIllinois EPA. It is deniedthat Respondentis subjectto ERMS requirements,wasrequiredto

submit “an ERMS baseline application,” did not submit emissions information and that

AllotmentTradingUnits were“required” to beheldby Respondent.

23. Respondent,by its conductasallegedherein,violatedSection9.8(b) of the Act

and Sections205.310(a),205.300(a)and 205.150(c),(d) and (e) of the Board Air Pollution

Regulations,35 Ill. Adm. Code205.310(a), 205.300(a) and205.150(c),(d) and(e).

ANSWER: The allegationsofParagraph23 aredeniedasuntrue.

WHEREFORE,Complainant, PEOPLE OF THE STATE OF ILLINOIS, respectfully

requeststhat the Board entera judgmentin favor of Complainantand againstthe Respondent,

VAN MELLE, on CountIII:
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1. Authorizing a hearingin this matter at which time the Respondentwill be

requiredto answertheallegationsherein;

2. Finding that theRespondenthas violated Section 9.8(b) of the Act andSections

205.310(a), 205.300(a)and 205.150(c),(d) and(e) of 35 III. Adm. Code;

3. Ordering the Respondentto ceaseand desist from further violations of Section

9.8(b) oftheAct andSections205.310(a), 205.300(a)and205.150(c),(d) and(e) of35 Ill. Adm.

Code;

4. Assessingagainst the Respondenta civil penalty of Fifty ThousandDollars

($50,000.00)for eachviolation oftheAct andpertinentBoardAir Pollution Regulations,andan

additionalcivil penaltyofTenThousandDollars ($10,000.00)for eachdayof violation;

5. Taxing all costsin this action pursuant to Section42(f) of the Act, including

attorney,expertwitnessandconsultantfees,againsttheRespondent;and

6. Grantingsuchotherrelief as theBoarddeemsappropriateandjust.

COUNT IV

NEW SOURCE REVIEW

1-1 1. Complainantreallegesand incorporatesby referencehereinparagraphs1 through

7 and9 through12 ofCountI asparagraphs1 through11 ofthis CountIV.

ANSWER: The answersto Paragraphs1 through7 and 9 through12 ofCountI of the

Complaintfor Civil Penaltiesareincorporatedhereinby reference.

12. Section9(a)oftheAct, 415 ILCS 5/9(a)(2000) , providesasfollows:

No personshall:

Causeor threaten or allow the dischargeor emissionof any
contaminantinto the environmentin any State so as to causeor
tend to cause air pollution in Illinois, either alone or in
combinationwith contaminantsfrom other sources,or so as to
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violate regulationsor standardsadoptedby the Board under this
Act.

ANSWER: The provisions of the Illinois EnvironmentalProtection Act, 415 ILCS

5/1, et ~g., speakfor themselvesandto the extentthat allegationscontainedwithin Paragraph12

arenot consistentwith thoseprovisions,saidallegationsaredenied.

13. Section 201.141 of the Board Air Pollution Regulations, 35 Ill. Adm. Code

20 1.141,providesasfollows:

Prohibition ofAir Pollution

No person shall cause or threatenor allow the dischargeor
emissionof any contaminantinto theenvironmentin any State so
as, either aloneor in combinationwith contaminantsfrom other
sources,to causeor tend to causeair pollution in Illinois, or so as
to violate the provisionsof this Chapter,or so asto preventthe
attainmentor maintenanceof any applicableambientair quality
standard.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Codespeakfor themselvesand to the extent that allegationscontainedwithin

Paragraph13 arenot consistentwith thoseprovisions,saidallegationsaredenied.

14. Section 3.02 of the Act, 415 ILCS 5/3.02 (2000), provides the following

definition:

“AIR POLLUTION” is the presencein the atmosphereof one or
more contaminants in sufficient quantities and of such
characteristicsand durationas to be injurious to human,plant, or
animal life, to health, or to property,or to unreasonablyinterfere
with theenjoymentof life orproperty.

ANSWER: The provisions of the Illinois EnvironmentalProtectionAct, 415 ILCS

5/1, et ~ speakfor themselvesandto the extentthat allegationscontainedwithin Paragraph14

arenot consistentwith thoseprovisions,saidallegationsaredenied.
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15. Section 203.201 of the Board Air Pollution Regulations,35 111. Adm. Code

203.201,providesas follows:

In any non-attainmentarea,no personshall causeor allow the
constructionof a new major sourceor major modification that is
major for the pollutant for which the area is designateda non-
attainmentarea,except as in compliancewith this Part for that
pollutant. In areas designatednon-attainment for ozone, this
prohibition shall apply to new major stationarysourcesor major
modifications of sourcesthat emit volatile organic materialsor
nitrogenoxides. Revisions to this Part which were adoptedto
implementthe CleanAir Act Amendmentsof 1990 shall not apply
to any new major stationary sourceor major modifications for
which a permit applicationwas submittedby June30, 1992, for
PM-lU, May 15, 1992 for S02, or by November 15, 1992, for
nitrogenoxidesand volatile organicemissionsfor sourceslocated
in all ozonenon-attainmentareas.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Code speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph15 arenot consistentwith thoseprovisions,said allegationsaredenied.

16. By releasing VOM emissions into the atmospherewithout demonstrating

compliancewith Section203.201 of the Board Air Pollution Regulations,Respondentcaused,

threatenedor allowed air pollution in violation of Section 9(a) of the Act, 415 ILCS

5/9(a)(2000),andSection201.141 of35 Ill. Adm. Code201.141.

ANSWER: TheallegationsofParagraph16 aredeniedas untrue.

WHEREFORE, Complainant, PEOPLE OF THE STATE OF ILLINOIS, respectfully

requeststhat theBoardenteran orderin favor of ComplainantandagainsttheRespondent,VAN

MELLE, asto CountIII:

1. Authorizing a hearing in this matter at which time the Respondentwill be

requiredto answertheallegationsherein;
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2. Finding that the Respondenthas violated Section 9(a) of the Act and Sections

201.141 and203.201of35 Ill. Adm. Code;

3. Ordering Respondentto ceaseand desist from any further violations of Section

9(a) of theAct andSections201.141and203.201of 35 Ill. Adm. Code;

4. Assessingacivil penaltyof Fifty ThousandDollars ($50,000.00)for theviolation

of Section 9(a) of the Act and Regulationspromulgatedthereunder,with an additional civil

penaltyofTen ThousandDollars ($10,000.00)for eachday of violation;

5. Ordering Respondentto pay all costs pursuant to Section 42(f) of the Act,

including attorney,expertwitnessandconsultantfeesexpendedby theStatein its pursuitof this

action;and

6. GrantingsuchotherreliefastheBoarddeemsappropriateandjust.

COUNT V

FAILURE TO REDUCE UNCONTROLLED VOM EMISSIONS

1-14. Complainantreallegesandincorporatesby referencehereinparagraphs1 through

14 ofCount IV asparagraphs1 through14 ofthis CountV.

ANSWER: Theanswersto paragraphs1 through 14 of CountIV of theComplaintfor

Civil Penaltiesare incorporatedhereinby reference.

15. Section 211.123 of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.123,providesasfollows:

Coating Line

“Coating line” means,for purposesof 35 Ill. Adm. Code215, an
operationwhere a surface coating is applied to a material and
subsequentlythe coating is dried andlor cured. “Coating line”
means, for purposesof 35 Ill. Adm. Code 218 and 219, an
operationconsistingofa seriesof oneor more coatingapplicators
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and any associatedflash-offareas,drying areas,andovenswherein
acoating is applied,dried, and/orcured. A coatingline endsatthe
point where the coating is dried or cured, or prior to any
subsequentapplicationof a different coating. It is not necessary
for an operationto havean oven or a flash-off areain order to be
includedin this definition.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph15 arenot consistentwith thoseprovisions,said allegationsaredenied.

16. Section 211.1950of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.1950,providesasfollows:

EmissionUnit

“Emission unit” meansany part or activity at a stationarysource
that emitsorhasthepotentialto emit anyair pollutant.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph16 arenot consistentwith thoseprovisions,saidallegationsaredenied.

17. Section 211.6370of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.6370,providesasfollows:

Stationary Source

“Stationary source” means any building, structure, facility, or
installationthat emitsor mayemit anyair pollutant.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

Administrative Code speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph17 arenotconsistentwith thoseprovisions,saidallegationsaredenied.
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18. Respondent’sfacility is a stationarysourcethat emitsair pollutantsasthat term is

defined in Section 211.6370 of the Board Air Pollution Regulations,35 Ill. Adm. Code

211.6370.

ANSWER: The allegationsof Paragraph18 are admittedin part and deniedin part.

Respondentadmits only that certainoperationsat its Buffalo Grove,Illinois facility mayresult in

the releaseof a contaminantto the ambient air, as the term “contaminant” is definedby the

Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 ~ ~q. The remaining allegationsand

conclusionsof law containedwithin Paragraph18 aredeniedasuntrue.

19. Respondent’scoating lines are emissionunits asthat term is definedby Section

211.1950oftheBoardAir PollutionRegulations,35 Ill. Adm. Code211.1950.

ANSWER: TheallegationsofParagraph19 aredeniedasuntrue.

20. Section 218.986 of the Board Air Pollution Regulations, 35 Ill. Adm. Code

218.986,providesasfollows:

Control Requirements

Everyowneror operatorofan emissionunit subjectto this Subpart
shall comply with the requirementsof subsection(a), (b), (c), (d)
or (e)below.

(a) Emissioncaptureand controlequipmentwhich achievesan
overall reduction in uncontrolledVOM emissionsof at least 81
percentfrom eachemissionunit, or (Board-Note:Forthepurpose
ofthis provision,an emissionunit is anypartor activity at a source
of a type that by itself is subjectto control requirementsin other
Subpartsof this Part or 40 CFR 60, incorporatedby referencein
Section2 18.112,e.g.,a coatingline, a printing line, a processunit,
a wastewatersystem,or other equipment,or is otherwiseanypart
or activity at asource.

(b) For coating lines,thedaily-weightedaverageVOM content
shall not exceed0.42 kg VOM/1 (3.5 lbs VOM/gal) of coating
(minuswaterand any compoundswhich are specifically exempted
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from thedefinition of VOM) asappliedduring any day. Owners
and operatorscomplying with this Section are not required to
comply with Section218.301ofthis Part,or

3. An equivalent alternative control plan which has been
approvedby the Agency and the USEPA in federallyenforceable
permitor asa SIP revision.

ANSWER: The provisions of the administrativeregulationsset forth in the Illinois

AdministrativeCode speakfor themselvesand to the extent that allegationscontainedwithin

Paragraph20 arenot consistentwith thoseprovisions,saidallegationsaredenied.

21. Sinceat least1999 and 2000, theexactdatesbeingbetterknownto Respondent,

and continuing until June29, 2001, Respondentsoperatedtwo (2) coating lines that emitted

uncontrolledVOM emissions. Respondents’emissioncaptureand control equipmentdid not

achievean overall reductionin uncontrolledVOM emissionsof at least81 percentfrom each

emissionunit.

ANSWER: TheallegationsofParagraph21 aredeniedasuntrue.

22. Since at least1999 and 2000, theexactdatesbeingbetterknown to Respondent,

and continuing until June 29, 2001, Respondentfailed to achieve an overall reduction of

uncontrolledVOM emissionsofat least81% from its two (2) capolbathsandtherefore,violated

Section9(a)oftheAct, 415 ILCS 5/9(a) (2000),andSections201.141arid 218.986oftheBoard

Air Pollution Regulations,35 Ill. Adm. Code201.141 and2 18.986.

ANSWER: The allegationsof Paragraph22 are admitted in part and deniedin part.

Respondentadmits only that a compoundknownby the commercialname“capol” wasusedin

themanufactureof candyat the Buffalo Grove,Illinois facility at certaintimes. The remaining

allegationsand conclusionsof law containedwithin Paragraph22 aredeniedasuntrue.
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23. Since at least 1999 and2000, the exact datesbeingbetterknown to Respondent,

and continuing through June29, 2001, the Respondentfailed to utilize compliant coatingsin

eachof its lines, and thereforeviolated Section 201.141 and 9(a) of the Act, 415 ILCS 5/9(a)

(2000),andSection218.986of theBoardAir PollutionRegulations,35 Ill. Adm. Code218.986.

ANSWER:Theallegationsof Paragraph23 aredeniedasuntrue.

AFFIR1VIATIVE DEFENSES

The following defense constitutes a complete defense to the Complaint for Civil

Penalties.

1. Respondentallegesthat Complainants’claimsarebarredby theequitabledoctrine

of laches.

PARTIAL AFFIRMATIVE DEFENSES

One or the other of the following partial defensesconstitutea partial defenseto the

claimsandcausesofaction assertedin theComplaintfor Civil Penalties.

1. For a first defense,Respondentallegesthat oneor moreof Complainants’claims

orcausesofactionarebarredby theequitabledoctrineoflaches.

2. For a seconddefense,Respondentallegesif therewere actions or conditions

giving rise to one or moreof theComplainant’sclaims or causesof action, thoseactionswere

takenorconditionscreatedby thenegligenceor intentional conductof somethird person,firm or

corporation,theiragents,servantsor employeesover whom Respondenthadno control and for

whosenegligenceor intentionalconductRespondentis not andwasnot responsible.

3. For a third defense,Respondentallegesthat theIllinois EnvironmentalProtection

Agency, acting asan administrativeagencyof the State of Illinois, failed to comply with the
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requirementsof the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1, et ~g., in that on three

separateoccasions,specifically May 7, 2002, October 13, 2000 and June30, 2000, the Illinois

Environmental Protection Agency improperly and unlawfully denied permit applications

submittedby Respondentfor its Buffalo Grove, Illinois facility. The Agency’sfailure to contact

Respondentprior to denyingthepermit applicationseffecteda violation of the Petitioner’sdue

processrights. Board and Illinois Court decisionson this issue are clear that the Agency is

obligated to issue a “Wells Letter” under the circumstancesthat existed. [See Wells

Manufacturingvs. IEPA, 195 Ill. App.3d 593, 552 N.E.2d1074 (1st Dist. 1990); WestSuburban

Recyclingand EnergyCenter.LP, (October17, 1996)PCB 95-119 and 95-125.] The permit

applicationdenialsweremadein violation oftheobligationimposedby Section39(a) oftheAct

to identify eachsectionof the Act or regulationsthat would be violated if the permit were to

issuewith sufficient information for the Petitioner to determinethe basesfor the Agency’s

determination. [See Grigoleit vs. IEPA, (November29, 1990) PCB 89-184.] The permit

applicationscontainedall of the informationrequiredby 35 Iii. Adm. Code§201.152,§201.157

and the applicableprovisionsof the Act and therefore it wasa violation of the Act and the

implementingregulationsfor the agencyto denythe Respondent’spermit applications. It wasa

violation of the Act and the implementingregulationsfor the agencyto consider“historical

applicationdata” orsomeotherunidentifiedfacts in its decisionsto denythepermit applications

submitted by Respondentparticularly when the agency failed to ask for any additional

information or questions concerningthe facts which were outside the scope of the permit

applicationunderreview.
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WHEREFORE, the Respondentprays that this Court dismiss the claims of the

Complainantor find in favor of theRespondentasagainsttheComplainantandthat Respondent

recoverfrom Complainantits costsandfeesincurredin defenseof same.

Respectfullysubmitted,

HOWARD & HOWARD ATTORNEYS,P.C.

By: ~

Dated:November 2t~,2003

JonS. Faletto
Howard& HowardAttorneys,P.C.
OneTechnologyPlaza,Suite600
211 Fulton Street
Peoria,IL 61602-1350
(309)672-1483
(309)672-1568Fax
jen;g:\t-v\vanmelle\caa(2)\pld\.answer_&..aff_defjI-I 8-03.doc
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